RECEIVED AND FILED

IN THE SUPERIOR COURT OF CLAYTON COUNTY
STATE OF GEORGIA

JAN 2 8§ 2011 %

CLERK‘SUPERAIOR COURT
CLAYTON COUNTY, GEQRGIA

STANDING ORDER QF CLAYTON COUNTY JUDICIAL CIRCUIT
UNDER O.C.G.A. 19-5-1 § AND 15-23-1 § ET.SEQ.

RE: COURT ANNEXED MEDIATION

Pursuant 1o the inherent powers of the Court, Uniform Superior Court Rule 1.2 and
Department of Transportation v, City of Atlanta. et.al. 259 Ga.3035 and in order to provide for the
fair, efficient, and expeditious resolution of disputes

IT IS HEREBY ORDERED AS FOLLOWS:

THAT all parties in all civil actions, including but not limited to domestic relations

actions as described and defined by Uniform Superior Court Rule 24.1 filed on or after May 1,
1996 are subject to referral to mediation.

THAT parties in every contested domestic matter shall be referred to mediation unless
otherwise ordered by the assigned judge. All parties shall have the financial affidavit required by
the Uniform Superior Court Rules present at the scheduled mediation and are directed to
negotiate in good faith throughout the mediation process. See Exhibit “A’ which describes the
mediation procedure and other rules applicable thereto and which 1s attached hereto and
incorporated herein by express reference.

THAT all parties in any contested civil matter may be referred to mediation and are
directed to negotiate in good faith in connection therewith,

THAT upon a party’s failure to engage in the mediation process in good faith pursuant 1o
the rule, the assigned judge may take appropriate action, including but not limited to actions for
contempt.

THAT for good cause shown, the assigned judge may waive the requirement of
completion of this program in individual cases.

\/_\-MMMY L2011

Superior Courtl uperior Court

Albert B. Collier, Judge /?ﬂmda Carter, ,}(Jdge



CLAYTON JUDICIAL CIRCUIT ALTERNATIVE DISPUTE RESOLUTION RULES
(AS AMENDED MARCH 29, 2007)

This alternative dispute resolution rule applies to all Superior, State, Probate, Magistrate,
and Juvenile Courts of the Clayton Judicial Circuit.

GENERAL POLICY:

The court will make information about alternative dispute resolution (ADR) options
available to all litigants. Mediations will be conducted through the circuit's dispute resolution
office. All other types of alternative dispute resolution will be referred by the coordinator fo
private alternative dispute resolution providers.

DEFINITION:

Mediation. Mediation is a process in which a neutral facilitates settlement
discussions between parties. The neutral has no authority to make a decision or impose a
settlement upon the parties. Settlement shall be made based upon the needs and interests of the
parties rather than upon rights and positions. Although in court-referred mediation programs the
parties may be ordered to attend a mediation session, any settlement is entirely voluntary. In the
absence of a settlement, the parties lose none of their rights to a jury trial.

RULE 1. Referral to Mediation

(a) Except as hereinafter provided, every contested domestic matter shall be referred for
mediation before being placed on a trial calendar, unless otherwise ordered by the judge to whom
the particular case is assigned.

(b) Except as hereinafter provided, any contested civil matier may be referred to
mediation in the Superior, State, Probate, and Magistrate Courts.

(c) Except as hereinafter provided, any matter in the J uvenile Court may be referred to
mediation.

(d) Parties may be ordered to appear for a mediation conference. Compliance does not
require that the parties reach a settlement. All cases shall be screened by the judge or the dispute
resolution office to determine: :

(1) Whether the case is appropriate for mediation;

(2) Whether the parties are able to compensate the mediator if compensation is
required;

(3) Whether a need for emergency relief makes referral inappropriate until the
request for relief is heard by the court.



(e) Previous Participation in Mediation. If the parties have submitted the dispute to
mediation prior to filing suit, the court will not require that the parties submit the case to
mediation a second time. If parties are required by statute to submit a dispute to any ADR
process before filing suit, the court will not require submission to mediation.

(f) Request for Mediation. Any party to a civil dispute may request that the court refer
the case to mediation or request that a matter referred to mediation should be referred to another
ADR process. The request for referral shouid be made to the judge assigned to the case.

(g) Effect of Referral upon Progress of the Case. The scheduling of a case for mediation
conference shall not remove the case from assignment to a judge, interfere with discovery. nor
serve to postpone scheduled motions before the court. The court may refer the matter to
mediation before any hearings before the court.

(h) Interim or Emergency Relief. A party may apply to the court for interim or
emergency relief at any time. Mediation shall continue while such motion 1s pending absent a
contrary order of the court or a decision of the mediator to adjourn pending disposition of the
motion. Time for completing mediation shall be tolled during any periods where mediation is
interrupted pending resolution of such a motion.

(i) In actions brought by state agencies seeking to enjoin activities injurious to the public
interest, the agency may within 10 days of service of the action make a showing to the trial court
of the injurious activity and the alleged adverse effect. Upon a showing of reasonable probability
of such adverse effect, the court will proceed with emergency measures provided by faw. Later
referral to and ADR process may be appropriate if the emergency measures do not bring the case
to a conclusion.

(j) Except for domestic cases, the judge referring a case will enter ant order referring the
case to mediation. The original order will be filed with the clerk of court with copies sent to ail
attorneys of record and the dispute resolution office.

RULE 2. Timing of Referral to Mediation

(a) For all domestic cases, the Clerk will inform the party/attorney of the mediations rule
at the time of filing and provide a notice of the requirements. Before entering a domestic case on
a contested calendar, the party/attorney will be required to present a document stating that the
case has been through mediation. All notifications of the mediation rule provided by the Clerk or
the ADR office shall include a procedure for the report of domestic violence issues.

(b) For all other cases, the timing of referral will be determined on a case by case basis
and set forth in the order of referral. All mediation sessions will be concluded prior to the final
hearing or trial date.



RULE 3. Exemption or Exclusion of Cases from Mediation
(a) The following cases are excluded from mediation:
(1) The issue presents a question of law only;
(2) Other good cause is shown before the judge to whom the case is assi gned,;

(3) The issues have been referred by consent order of the court to a private
provider of mediation services;

(4) The case was filed under the Family Violence Act. If an alleged victim is also
seeking a divorce or other civil relief which would be appropriate for mediation but for the
alleged abuse, the case, if not released from the ADR requirement by the assigned judge, will be
referred to mediation provided that certain safeguards are in place. These will include
consultation with the alleged victim as to the process of dispute resolution, the presence of a
mediator with advanced training in domestic violence dynamics and the presence of security
outside of all mediation sessions. Sensitive information, such as the parties' places of residence,
will be protected and information obtained by the ADR staft in any screening process for
domestic violence will not be communicated to the court except to qualify the case as not
appropriate for mediation.

Additional precautions may include:
(I)requiring one party to arrive fifteen to thirty minutes before the other, providing a
separate room for each party, and ending the session fifteen to thirty minutes early for one party.
(ii)conducting the mediation entirely in caucus.
(iii)allowing the alleged victim to have an advocate

available for the entire session.

(b) The following actions shall not be referred to mediation except upon petition of all
parties or upon sua sponte order of the court:

(1) Appeals from rulings of administrative agencies;
(2) Forfeitures of seized property,
(3) Habeas corpus and extraordinary writs;
(4) Bond validations;
(5) Declaratory relief;

(6) Uniform Reciprocal Enforcement of Support Act cases;



(7)  Injunctive Relief.
Rule 4. Appeintment of the Mediator.

(2) The parties will choose a mediator from a list of neutrals approved by the court and
registered with the Office of Dispute Resolution. If the parties cannot agree on a neutral, one
will be appointed by the mediation program administrator.

(b) The parties may petition for a change in appointment of a neutral if a conflict is cited
or if a neutral's objectivity is questioned. The petition shall be heard by the judge to whom the
case is assigned.

RULE 5. Scheduling and Rescheduling,

(a) For domestic cases, the parties will have ten (10) days from the date that the filing of
a response is due to agree upon a mediator and inform the dispute resolution office of their
choice.

(b) Upon receipt of the referral order in all other cases, the parties will have ten (10) days
to agree upon a mediator and inform the dispute resolution office of their choice.

(c) The plaintiff shall have the responsibility of coordinating and scheduling the session.
The plaintiff will have ten (10) days to contact the mediator to arrange the scheduling of the
mediation session. If the plaintiff fails to do so, the dispute resolution office will schedule the
session. The session must be scheduled within forty-five (45) days of the date that an answer is
due or prior to any scheduled hearing, whichever is sooner.

(d) If the parties cannot agree on a mediator within ten days, the ADR coordinator
will assign a mediator, setting the date, time and place for the session and informing the parties
of the assignment.

(e) Once a mediation is scheduled, no unilateral rescheduling is permitted. The party
requesting a rescheduling must obtain consent from the opposing party and the assigned
mediator. The dispute resolution office must also be notified of any rescheduling attempts.

RULE 6. Qualification of Neutrals,

(a) All neutrals will be required to attend the required mediation training and
subsequently obtain registration by the Georgia Office of Dispute Resolution.

(b) All neutrals will attend an orientation program given by the court for which they
work.

(¢) All neutrals will attend continuing education seminars as prescribed by the Georgia
Office of Dispute Resolution.



RULE 7. Compensation of Mediators.

(a) For all cases in Superior, State, Magistrate, and Probate Court, the Mediators will be
compensated as follows:

(1) Mediators will be compensated by the parties, each party being
responsible for half of the neutral's fees. Neutrals shall set hourly
fees to be approved by the mediation program administrator. The
neutrals' fees shall be available to the parties prior to their selection
of a neutral.

(2) Parties who cannot afford the mediation fees may request
indigent status by making application to the program coordinator,
who shall be solely responsible for determining the indigency of
the applicant based on the criteria established by law for the
appointment of counsel in criminal cases. If the party qualifies for
indigent status, that party will not be required to pay their half of
the fee. All requests for fee waiver are to be made to the dispute
resolution coordinator prior to the mediation session.

(3) The neutral chosen for each case shall submit a report
including a statement as to the length of time and amount of
compensation paid to them for that case.

(4) All neutrals will be required to provide services for indigent
parties by contributing some pro bono hours on a pro rata basis
according to rules established by the Clayton County Alternative
Dispute Resolution Board of Trustees.

(5) Parties shall pay the mediators for a minimum of two hours at
the beginning of the mediation session.

(b) The Juvenile Court may participate in a mediation program established by their rules
and employ such mediators as may exist under the rules of this program, and such mediators
shall be paid by the Juvenile Court. The ADR coordinator for this program may also coordinate
other mediation programs, with the approval of the Board of Trustees of this ADR program.

RULE 8. Immunity.

No neutral in a court-referred program shall be held liable for civil damages for any
staterment, action, omission, or decision made in the course of any ADR process unless that
statement, action, omission or decision is 1) grossly negligent and made with malice or 2) 1s in
willful disregard of the safety or property of any party to the ADR process. Neutrals shall enjoy
any other additional immunity as may now or hereafter be provided by law.



RULE 9. Confidentiality.

(a) Any statement made during a court-referred mediation conference is confidential, not
subject to disclosure, may not be disclosed by the mediator, and may not be used as evidence in
any subsequent administrative or judicial proceeding.

(b) Any document or other evidence generated in connection with a court-referred
mediation is not subject to discovery. An agreement resulting from a court-referred mediation
conference is not immune from discovery unless the parties agree in writing. Otherwise
discoverable material is not rendered immune from discovery by use in a mediation.

(¢) Neither the neutral nor any observer present with permission of the parties in a court-
referred mediation conference ADR process may be subpoenaed or otherwise required to testify
concerning a mediation conference in any subsequent administrative or judicial proceeding. A
neutral's notes or records of the court-referred program are not subject to discovery.

(d) Confidentiality does not extend to any actual or threatened violence which occurs
during an ADR process. Confidentiality does not extend to documents or communications
relevant to legal claims brought against a neutral or an ADR program and arising out of an ADR
process. Nothing in the above rule negates any statutory duty of a neutral to report information.
Parties should be informed of the limitations on confidentiality at the beginning of the
conference. Collection of information necessary to monitor the quality of the program is not
considered a breach of confidentiality.

RULE 10. Appearance.

(a) The appearance of all parties or their qualified representative is required at mediation
conferences unless the court finds that a party is a nonresident or is incapacitated or otherwise
authorizes the party's absence. A qualified representative is one who has full authority to settle
without further consultation and a full understanding of the dispute and full knowledge of the
facts. The presence of a representative with authority to settle is required if the decision to settle
depends on an entity other than a party.

(b) Attorneys are not required to attend mediation conferences, but are encouraged to
attend and are not excluded from any part of the process.

(c) In domestic relations cases involving temporary or permanent child support, alimony,
equitable division of property, modification of alimony or attorneys' fees, a financial affidavit 1s
required pursuant to U.S.C.R. 24.2. If a party fails to bring a copy of a current, notarized
financial affidavit and in cases involving child support, the schedules required by
0.C.G.A. § 19-6-15, that party may be deemed to have not appeared and subject to the sanctions
stated in Rule 11 beiow.



RULE 13. Sanctions for Failure to Appear Without Good Cause.

(a) If a party fails to appear at a duly noticed mediation conference without good cause,
fails to give 48 hours notice of cancellation or rescheduling (excluding weekends and holidays),
or fails to bring a current, notarized financial affidavit when required, the dispute resolution staff
shall notify the judge to whom the case is assigned. The judge, upon motion, may subject the
party to citation for contempt and to the imposition of sanctions permitted by law, including the
award of mediator and attorney costs against the party failing to appear.

RULE 12. Communication with Parties.
The only ex parte communication between a party and mediator outside of the mediation
conference shall be for the purposes of verifying appointment times and locations and answering

questions about the mediation process and procedures. The mediator may meet privately with
any party or attorney during the mediation conference.

RULE 13. Communication with the Court.

(2) In order to preserve the objectivity of the court and the neutrality of the mediator,
there should be no communication between the mediator and the court. If any communication
between the court and a mediator is necessary, the communication shall be in writing or through

the dispute resolution coordinator. Copies of any written communication with the court should
be given to parties and their attorneys.

(b) Once the mediation process is under way, communications between the administrator
and the court should be limited to the following matters:

(1) Failure of parties to attend scheduled sessions.
(2) Procedural questions.

(3) Case assessment results that case is inappropriate for
mediation.

(4) Request for additional time for mediation.

(5) Settlement agreement information concerning whether or not
the case has settled.

(6) Contents of an agreement, uniess the parties have agreed in
writing that the agreement should not be disclosed.

(7) Discovery, motions, or actions which, if resolved, would
facilitate settlement.



RULE 14. Completion of Mediation.

(a) Mediation shall be completed prior to any scheduled hearing or trial or within fifty-
five (55) days of the date that a response is due in a domestic suit or from the referral order,
whichever is sooner, unless extended by order of the court. The motion asking for extension of
the mediation shall be submitted to the dispute resolution coordinator, who shall present the
motion to the judge to whom the case is assigned.

(b) The length of the mediation session will depend on the nature of the contested issues
and on the parties themselves. The parties should be prepared to spend a minimum of two hours
at the initial session.

(¢) The mediator may adjourn the mediation conference at any time and may set times for
reconvening the adjourned conference not withstanding Rule 2. No further notification 13
required for parties present at the adjourned conference.

(dy If an agreement is reached, it shall be reduced to writing at the end of the mediation
session by the neutral and signed by the neutral, the parties, and their attorneys. If the agreement
cannot be reduced to writing at the mediation conference, it should be reduced to writing within
three (3) days. A copy will then be forwarded to the program administrator. It shall be the
responsibility of the parties to file this agreement as required by law and to schedule necessary
procedures. The ADR office shall maintain a record of all agreements reached in mediation and
make such available upon request of the court or the parties.

() If a party is unrepresented or represented by an attorney who is not present, the parties
will have an opportunity to have the agreement reviewed by an attorney. If there is no objection
in writing by the attorney within ten (10) calendar days of the mediation conference, the
agreement will become binding on all parties and enforceable as a settlement agreement. Any
objection by an attorney must be given to opposing counsel and the dispute resolution
coordinator.

(f) If a partial agreement is reached, it shall be reduced to writing and signed by the
parties and counsel, if any, in the same manner as outlined above for the full agreement. The
same procedures apply for objection within ten (10) days.

(2) If the parties do not reach an agreement as to any matter as a result of mediation, the
mediator shall report the lack of an agreement to the dispute resolution coordinator. The dispute
resolution coordinator shall notify the judge to whom the case is assigned of the lack of
agreement. With the consent of the parties, the mediator's report may also identify any pending
notices or outstanding legal issues, discovery processes, or other action by any party which, if
resolved or completed, would facilitate the possibility of a settlement.

RULE 15. Court Conflicts.

For the purposes of conflicts, as contemplated under the Uniform Rules of Superior



Courts, the mediation procedure shall be construed as being a non-jury proceeding and counsel
and the parties may rely upon said designation in resolving any scheduling conflicts.

RULE 16. Evaluation.

The dispute resolution coordinator will provide to the Office of Dispute Resclution
information which will allow an evatuation of the program. This information will be provided
on an ongoing basis. The model for this evaluation will be provided by the Georgia Office of
Dispute Resolution. Participants will not be contacted for evaluation without their permission.
The program should seek permission of the parties for this contact either at the beginning of the
mediation or by means of an exit survey.

REVISED 3/07
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